3.  Respondent and every miner employed at the mine are subject to
the provisions of the Federal Mine Safety and Health Act of 1977 and
jurisdiction over the subject matter of this proceeding vests with the
Federal Mine Safety and Health Review Commission.

4.  During the year of 1978, this mine accumulated 561,645 production
man-hours.  Respondent's firm accumulated 795,115 production man-hours for
1978.  For 1979, this mine's production was 503,120 man-hours. This con-
stitutes medium-sized production for both years.

5.  The assessment of penalties as requested will not affect Respon-
dent's ability to continue in business.

6.  Inspectors Dennis Haeuber and Daryl Beauchamp are authorized
representatives of the Secretary of Labor.

7.  As indicated by a computer printout submitted as an exhibit by Peti*
tioner, Respondent paid fines in connection with 140 violations covering the
period from July 10, 1977, through July 9, 1979.

8.  Citation and Order No. 361463 Involved in this proceeding was
served upon Respondent on July 9, 1979.  Notice of this proposed penalty
was served on Respondent on February 18, 1980.  Notice of contest of the
proposed penalty was filed on March 21, 1980 and a special assessment was
filed on May 5, 1980.

9.  The alleged violation was abated in good faith.

Ten witnesses testified for Petitioner while three witnesses testified
for Respondent.

James Levering testified that he worked in the mine during the second
shift on Sunday, July 8, 1979. ,He operated a Waldon 5000 front-end loader
in order to clean up dirt and mud that was built up in the crusher area in
the underground mine portion of Respondent's facility.  Craig Brannon had
operated the same machine during the prior shift and Ernie Curtis was
shoveling dirt in the area to help Levering.

Mr. Levering stated that the Waldon loader was without brakes and the
gear shift kept popping out of gear. It had been this way for about
two months. Levering had operated that Waldon loader about six or 12 times
previously and never recalled that the loader had brakes. When the gear
shift popped out of gear, the machine would float freely and the machine
would be in neutral. In order to make the machine go forward, one would
push the front of the foot pedal on the righthand side of the machine. To
make it go backwards, one would push that same pedal down with his heel.
Because the machine had no brakes, you would stop the machine by reversing
your foot on flat surfaces or dropping your bucket to, drag the machine.

Before the accident, Levering told Ernie Curtis about the brakes from
the beginning of the shift onward. Levering also told his foreman, Harold
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